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Emergency Waiver of EPA Regulations: 
Authorities and Legislative Proposals 
in the Aftermath of Hurricane Katrina 



Summary 

As state, local, and federal officials respond to Hurricane Katrina and its 
aftermath, there has been discussion regarding whether environmental regulations 
might slow or impede response efforts, and whether Congress needs to provide 
authority to waive environmental regulations in order to speed response to and 
recovery from the hurricane and subsequent flooding. 

Responding to these concerns, on September 16, 2005, Senator Inhofe, the 
Chairman of the Senate Environment and Public Works Committee, and Senator 
Vitter of Louisiana introduced S. 1711, to allow the Environmental Protection 
Agency (EPA) to waive or modify the application of any requirement that is 
contained in any law under EPA’s administrative jurisdiction, if it is necessary to 
respond in a timely and effective manner “to a situation or damage relating to 
Hurricane Katrina.” On September 22, Senator Vitter and Senator Landrieu of 
Louisiana introduced S. 1765 and S. 1766, identical bills to provide disaster relief 
and recovery incentives for Louisiana. Identical legislation, H.R. 3958, was 
introduced by Representative Melancon of Louisiana on September 29. These bills 
would allow the President to issue emergency permits under which any project 
carried out in response to the disaster would be considered to be in compliance with 
any applicable Federal law. A fifth bill. Representative Shadegg’ s H.R. 3836, would 
require expedited issuance of permits for Katrina-related refinery reconstruction. 

This report reviews some of the environmental laws that could affect response 
and recovery actions, discusses existing waiver authority, and identifies issues raised 
by proposals to grant new waiver authority. The focus is on regulatory programs 
administered by EPA, including the Clean Water Act, Superfund, and the Clean Air 
Act. In the short term, in the immediate aftermath of Hurricane Katrina, 
environmental regulations do not appear to have posed an obstacle to local, state, 
federal, or private response efforts, in part because existing waiver or flexibility 
provisions were used in certain cases. 

For the longer term, the report raises questions concerning the waiver authority 
that new legislation might grant, including what its scope (both geographic and 
regulatory) would be, how facilities granted waivers would be regulated after the 
expiration of the waiver period, the effect of such legislation on state and local 
requirements, and whether substantive as well as procedural requirements should be 
waived, if waivers are to be granted. 

Questions have also been raised regarding the requirements of the National 
Environmental Policy Act (NEPA), a non-regulatory statute that, with exceptions, 
requires written analyses of environmental impacts before major federal actions are 
undertaken. NEPA questions are addressed in CRS Report RL33104, NEPA and 
Hurricane Response, Recovery, and Rebuilding Efforts, by Linda Luther. This 
report will not be updated. 
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Emergency Waiver of EPA Regulations: 
Authorities and Legislative Proposals in the 
Aftermath of Hurricane Katrina 

Introduction 

As state, local, and federal officials respond to Hurricane Katrina and its 
aftermath (including Hurricane Rita, which hit many of same Gulf Coast areas nearly 
four weeks later), there has been discussion regarding whether environmental 
regulations might slow or impede response efforts, and whether Congress needs to 
provide authority to waive environmental regulations in order to speed response to 
and recovery from the hurricane and subsequent flooding. This report reviews some 
of the environmental laws that could affect response and recovery actions, and 
discusses existing waiver authority, before proceeding to a discussion of legislative 
proposals. 

The focus of this report is on regulatory authorities and programs administered 
by the Environmental Protection Agency (EPA), including the Clean Water Act, 
Superfund, and the Clean Air Act. Questions have also been raised regarding the 
requirements of the National Environmental Policy Act (NEPA), a non-regulatory 
statute that, with exceptions, requires analyses of environmental impacts before 
major federal actions are undertaken. NEPA questions are addressed in CRS Report 
RL33104, NEPA and Hurricane Response, Recovery, and Rebuilding Efforts , by 
Linda Luther. 

Proposed New Waiver Authority 

In a Special Report issued September 12, 2005, three Heritage Foundation 
analysts concluded that regulatory requirements, including specific environmental 
requirements, should be waived or repealed in order to facilitate cleanup and 
redevelopment of the areas affected by Hurricane Katrina, which struck the Gulf 
Coast on August 29. Their report provides a summary of points raised by several 
analysts and policy-makers in the wake of the hurricane and subsequent flooding. It 
states: “Rather than have rebuilding efforts across the Gulf controlled or directed 
by bureaucrats and hampered by endless restrictions and litigation, Congress and 
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state and local governments should eliminate or reduce the regulatory burden and 
allow communities to decide for themselves how best to rebuild.” 1 

Others, though, have questioned whether additional waiver authority is needed. 
In a September 16, 2005 press report, Senator James Jeffords was quoted as saying, 
“EPA Administrator Stephen Johnson told us yesterday that current environmental 
laws and regulations do not stand in the way of EPA’ s response to Hurricane Katrina. 
... Based on the administrator’s response, I am opposed to a blanket waiver for 
environmental laws.” 2 

Some Members of Congress have proposed legislation to waive environmental 
requirements in response to the hurricane. On September 16, Senator James Inhofe, 
the Chairman of the Senate Environment and Public Works Committee, and Senator 
David Vitter of Louisiana introduced S. 17 1 1 , to allow the Environmental Protection 
Agency (EPA) to waive or modify the application of any requirement that is 
contained in any law under EPA’s administrative jurisdiction, or that applies to any 
project or activity carried out by EPA if it is necessary to respond in a timely and 
effective manner “to a situation or damage relating to Hurricane Katrina.” On 
September 22, Senator Vitter and Senator Mary Landrieu of Louisiana introduced S . 
1765 and S. 1766 (identical bills), to provide disaster relief and recovery incentives 
for Louisiana. Representative Charlie Melancon introduced identical legislation, 
H.R. 3958, on September 29. Section 502 of these bills would allow the President 
for two years to issue emergency permits to any state, local government, or private 
entity for any project carried out in response to or as part of a reconstruction effort 
relating to the disaster. A fifth bill, Representative John Shadegg’ s H.R. 3836, would 
require expedited issuance of permits for Katrina-related refinery reconstruction. As 
of February 2006, there has been no legislative action on any of these bills. 

Waiving Environmental Requirements In Current Laws 

In emergency situations, EPA and other regulatory agencies have emergency 
powers under several statutes. EPA has used this authority in the wake of Hurricane 
Katrina to waive some regulatory requirements or to exercise its available 
enforcement discretion (i.e., to decline to enforce against certain categories of 
violations) under environmental statutes. In addition to these statutes, the Robert T. 
Stafford Disaster Relief and Emergency Assistance Act provides waiver authority. 
It allows the waiver of administrative conditions that would otherwise prevent the 
giving of assistance by federal agencies, if the inability to meet such conditions is a 
result of a major disaster (42 U.S.C. 5141), and it waives the application of certain 
requirements of the National Environmental Policy Act (42 U.S.C. 5159). A list of 
waivers granted (by all federal agencies) can be found on the Department of 
Homeland Security website at [http://www.dhs.gov/dhspublic/interapp 



1 Edwin Meese III, Stuart M. Butler, and Kim R. Holmes, From Tragedy to Triumph: 
Principled Solutions for Rebuilding Lives and Communities, The Heritage Foundation, 
Special Report #05, September 12, 2005, p. 2. 

2 “Critics Fear Katrina Impact Could Include Environmental Laws,” CQ Green Sheets, 
September 16, 2005. 




